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What we will discuss 

Topic 

DDO overview 

Identifying your design and distribution obligations 

Learning from European and UK experiences 

DDO policy - workshop 

Target market determination – workshop 

Questions, conclusions and next steps 



DDO overview 



The process 

 

 

 
Design Distribute Monitor 

Record Record Record 



DDO status 

 

 

 Act 

• Treasury Laws Amendment (Design and Distribution Obligations and 
Product Intervention Powers) Act 2019  

• April 2019 

Regs 

• Corporations Amendment (Design and Distribution Obligations) 
Regulations 2019  

• December 2019 

Guidance 

• Draft Regulatory Guidance and CP 325 released  

• December 2019 – awaiting final guidance 

Implement 

• 5 April 2021 statutory commencement date 

• ASIC announced will defer commencement until 5 October 2021 

• ASIC’s final Regulatory Guide promised for mid-2020 



DDO: Products in scope 

• Products issued that require the preparation of a PDS or 
prospectus (issues and regulated secondary sales) 

• ASIC Act products e.g. credit facilities 

• Regulations – Government intends to extend to: 

• Simple corporate bonds 

• Debentures of an Australian ADI or a life insurer  

• Basic deposit products 

In-scope 

• Margin lending facilities 

• Shares issued under an employee share plan 

• Fully paid ordinary shares (including foreign companies) 

• MySuper products 

Out-of-scope 



Recent developments: ASIC draft guidance 

 Draft Regulatory Guide sets out ASIC guidance on DDO 

 Lots taken from other regulators (FCA, ESMA) 

 Principles-based guidance 

 Generally fairly helpful and not intrusive 

 11 March 2020 was deadline for feedback 

 ‘Starting point’ – will evolve 

 Final Regulatory Guide due mid-2020 – delay due to COVID 



Recent developments: ASIC draft guidance 

(cont’d) 

Provides clarity 

Principles-based 

Constructive relationship 



Recent developments: ASIC draft guidance 

(cont’d) 

Negative target market 

Take into account diversified portfolio  

Backwards process? 



Identifying your design and distribution 

obligations 



Identifying your obligations 

Review and 
monitor 

Negotiate 
with 

Distributors 

Develop 
TMD 

Develop 
framework 

Are you 
distributing 
or issuing 
or both? 

Identify 
Products 



DDO: Some current issues 

TMD content – level of detail; standardisation across products; industry collaboration 

What are ‘reasonable steps’ to ensure distribution is in accordance with a TMD? What does 
‘likely to’ mean 

Personal advice exemption - Extent to which preparing a TMD (or not distributing a product 
according to a TMD) would not constitute personal advice 

Distribution details: Who are the distributors; working out the details with distributors; amending 
distribution agreements 

Compliance burden and costs – design, compliance, reporting, governance processes 



Product governance framework 

Target Market Determination 

Distribution strategy & oversight – 
internal and external 

Record Keeping 
Interaction with other 

processes – PDS 
approval, due diligence 

Review process 

Board Oversight 



Interaction with other policies 

  Consideration of target market factors should permeate all aspects of 

product development and distribution, as well as ensuring the selection of 

appropriate distribution channels and the promotion of the financial 

instruments are accompanied by sufficient and correct information. 

UK Financial Conduct Authority 

 

 



Distribution 

An issuer must take reasonable steps that will, or are reasonably likely to, 
result in a distribution being consistent with the most recent target market 
determination 

Selection of Distributors: 

• Review resources, knowledge and competence 

• Determine how to supervise and monitor 

• Impose regulatory obligations in contract to ensure controls 

 

How to control chains of distributors?  

  



Distribution agreements 

Monitoring 

Distribution 
Restrictions 

Experience 
Termination 

Rights? 

Information 
Sharing 



Things to consider 

What information 
do you need? 

Complaints 

Distribution 
strategies 

TMD 

Will you let 
distributors 

distribute outside 
target market? 

How much?  

Requirements to 
report? 

Distributor 

May open up 
other aspects of 

agreement 

Want protection 
– that you will 

provide 
necessary 
information 

Personal Advice 

Distributor 
cannot imply that 

you are giving 
advice 

Consideration to 
marketing 
materials? 

Termination? 

 



Learnings from Europe and UK 



Interaction with other policies 

  
Conflicts 

• Remuneration and incentives of staff 

• Other potential conflicts? 

Training and 
oversight 

• Expertise to understand the TMD and characteristics 

• Who is ‘in control’ of TMD? 

• What role does the board have? 

Costs and 
Charges 

• Are costs and charges compatible with TMD objectives and needs? 

• Can costs and charges undermine advantages? 

• Are costs and charges too complex to understand? 

Disclosure 

• Are disclosures appropriate for the target market? 

Complaints 

• How are complaints dealt with?  

• Is data collated and analysed at both macro and micro level 



Some experiences from Europe 

 

•Communicating 
processes internally 

•Distributors 

•Not a ‘one off’ 

•Requirement to 
review (PIP) 

•Ongoing record-
keeping obligations 

•Multiple stakeholders 

•Limited timeframe 

•Lots of other 
regulatory change! 

 

•You have a target 
market! 

•Leverage off other 
jurisdictions? 

 

Don’t 
Panic 

Get 
going 

It isn’t 
just the 
TMD 

Keep 
going 



Learning from EU market participants 

  Industry criticism 

• unnecessary to review when payment profile does not change 

• reduction in products being offered (too burdensome to comply) 

• little benefit where advice is being provided 

 

 

 



Learning from regulators 

  • Sale of products outside the actual target market is possible in so far as 

this can “be justified by the individual facts of the case” 

 

• Firms must consider the needs of their consumers carefully 

• Alternative products are not to be sold that do not meet needs and 

demands of consumers 

• Changing policies at renewal for existing customers still requires 

consideration of the product governance regime 

• It is important to ensure disclosure is fair clear and not misleading 

 



Henderson 

  • Pre “product governance” however instructive 

• Fined GBP 1.9million (approx. AUD 3.75) million for failing to treat retail 

investors fairly. Early resolution reduced from initial GBP 2.7million 

• In addition compensation paid to investors  

• Reduced the level of active management in a number of retail funds 

• Informed institutional investors and reduced fees – did not for retail 

• Retail investors paying ‘active’ fees for closet trackers 

• “I can’t see how we could continue to charge this [active fees] if we are 

telling everyone this is a tracker product”.  

 

 

 



Henderson 

  • Henderson “did not have any documented policies or procedures in 

place to assess whether any changes to funds required the amendment 

of fund documentation or communication to investors” 

• “Did not communicate… to any retail customers” 

• “The governance committees that [Henderson] relied on to oversee… 

management of its funds failed adequately to identify and address in a 

timely manner the treatment of retail investors” 

• “no governance forum with the dedicated remit to assess the ongoing 

impact of changes in investment strategy for existing funds on relevant 

investors, such as the level of fees charged” 

 

 



DDO policy 



Policy template 





Target market determination 







Questions, conclusions and next steps 
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